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VIA EMAIL, FAX & BY HAND 
 
October 29, 2009 
 
Senator Suzi Oppenheimer, Co-Chair 
Assemblymember William B. Magnarelli, Co-Chair 
Senator Andrew J. Lanza 
Assembymember William Barclay 
Mr. Patrick J. Bulgaro 
Eileen B. Holtzman, Esq. 
Mr. John J. Nigro 
Legislative Ethics Commission 
Box 75 
Legislative Office Building 
Albany, NY 12247 
 
Dear Commissioners: 
 

Our organizations hereby file the following complaint alleging violations of Public Officers Law 
section 73 with respect to the apparent creation of a “legal defense fund” established to defray the legal 
bills of Senator Hiram Monserrate.  We call upon the Legislative Ethics Commission (the 
“Commission”) to investigate this matter, require Senator Monserrate to direct the release of the names 
of contributors to any such fund, revoke any opinion or policy of the Commission or its predecessor 
committee that may in any way authorize the use of legal defense funds, and to issue an opinion 
consistent with state ethics laws outlawing such funds as illegal gifts.   

 
We file this complaint nearly two weeks after news articles first reported that Senator Monserrate 

had established a legal defense fund and in the absence of any evidence that the Commission has 
proactively begun a review of this matter.1  As organizations that have long advocated for closing gift 
loopholes and the establishment of vigorous ethics watchdog agencies, we are acting to preserve the 
integrity of the anti-gift provisions of the state’s ethics laws, promote ethics oversight transparency and 
execute its mandate. 

 
Simply stated, we believe the 2007 overhaul of the state ethics laws creates a bright-line 

standard: monies made available to benefit a public official are either campaign contributions, 
which are subject to limitations and disclosure requirements, or are gifts, which are illegal unless 
falling within the limited statutory exceptions, regardless of the mechanism for giving and receipt 

 
1 Under the Legislative Law section 80 (7)(l) the Commission is authorized to undertake an investigation based upon a 
complaint filed by one of its members alleging violations of the Public Officers Law and “conduct such investigations and 
proceedings as are authorized and necessary to carry out the provisions of this section.”  



 
 

of such funds.  The Commission should accept no departure from this standard and clearly state 
so in a binding, public opinion. 
Background 
 

An October 16, 2009 Associated Press article first reported that Senator Monserrate was the 
beneficiary of a fund established to pay his legal fees.  The article provided in relevant part: 
 

“Meanwhile, with legal fees topping a half-million dollars, Monserrate has 
a defense fund set up by a network of backers, according to a person 
familiar with the case who spoke to the Associated Press on condition of 
anonymity.” 2

 
 On October 26, 2009 a Times Union article confirmed that a legal defense fund had been 
established for Senator Monserrate.3  Joseph Tacopina, a lawyer for Senator Monserrate, was quoted in 
the story and provided the following details: 
 

“‘He’s being very, very careful,’ Tacopina said about Monserrate’s 
accounting.  ‘There are no campaign funds.  He’s got some supporters, I 
think, who are high-net-worth individuals helping.’” 
 

 The Times Union article states that the Commission relied upon an opinion permitting the 
creation of legal defense funds. 
 

“According to legislative aides, the Legislative Ethics Commission has 
established a confidential opinion allowing for defense fund contribution.  
But the funds must be set up according to rules.”   
 

 According to the same Times Union article, Senator Monserrate’s attorney said that he didn’t 
know who is overseeing the legal defense fund.  As for whether the contributors’ identities could remain 
secret, Senator Monserrate’s defense attorney went on to say: 
 

“He added that he didn’t think it was a secret who the contributors to the 
fund are.  “But I don’t know the facts.  It’s been irrelevant to me, he said.” 
 

 New York State Public Radio Network reported that a Senate Majority spokesperson confirmed 
the existence of a Commission ruling authorizing legal defense funds. 
 

“A spokesman for the Senate Majority acknowledges that there are some 
problems with the Legislative Ethics Commission ruling.  Senate 
Democratic spokesman Austin Shafran blames the laws themselves that 
govern how to set up legal defense funds for public officials.  Shafran says 
the rules are “unfortunately ambiguous,” and do not define which 

                                                 
2 Dem State Sen., NOW Urge Monserrate to Quit, New York Post, October 16, 2009.   
3 Big Defense Fund for Senator, James M. Odato, Times Union, October 26, 2009.  Accessed at 
http://www.timesunion.com/AspStories/story.asp?storyID=857322&category=REGION.  
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contributors are appropriate and which should be banned from making a 
donation.”4

 
 Commission staff, however, initially would neither confirm nor deny the existence of a ruling 
approving the creation of legal defense funds, according to Daily News columnist William Hammond: 
 

“. . . commission Executive Director Lisa Reid said she can’t discuss what 
the rules are for legal defense funds—or even if they exist.  By law the 
commission’s advisory opinions to lawmakers are strictly confidential, she 
said.  “I really can’t comment on whether we’ve done advisory opinions or 
not.” 

 
 In what the Times Union called an “unusual step,” the Commission issued a statement on 
October 27, 2009 that clarified the Commission’s activities in this area.5  In the statement, the 
Commission explained that the advisory opinions of itself and its predecessor committee:  
 

“are binding on the Commission only with respect to the individual 
requesting the opinion.  Consequently individuals subject to the 
jurisdiction of the Commissioner are encouraged to seek advisory opinions 
specific to their circumstances.” 

 
 The Commission also made clear in its statement that Mr. Monserrate had not sought an advisory 
opinion on and the Commission had never in its short existence addressed the issue of legal defense 
funds. 
 

“With respect to the issue of legal defense funds, the Legislative Ethics 
Commission, established in 2007, has received no requests and issued no 
opinions regarding such funds.  Further no member of the Commission 
either as a member of this body or as a member of its predecessor 
Committee, has ever considered the issue of legal defense funds.”6

 
 
 
 

                                                 
4 Monserrate Legal Fund a “Million Dollar Loophole” in Gift Ban, Group Says,” Karen DeWitt, New York State Public 
Radio Network, October 26, 2009.  Accessed at 
www.publicbroadcasting.net/wxxi/news.newsmain/article/1/0/1570393/WXXI.Local.Stories/Monserrate.Legal.Fund.a.'Millio
n.Dollar..Loophole'.in.Gift.Ban..Group.Says.   
5 Statement By the Legislative Ethics Commission, October 27, 2009.  See 
http://www.legethics.state.ny.us/PublicDocuments.aspx.   
6 This leaves open the question whether the Legislative Ethics Committee had issued an advisory opinion or opinions on this 
issue and whether Senator Monserrate had reason to believe he could rely on opinions of the predecessor committee.  
Moreover, the question of whether the Commission or its staff provided “informal advice” to Senator Monserrate is similarly 
unclear.  The Commission states in its 2008 Annual Report: "On occasion the Commission provides informal advice where it 
is determined that a question involving very similar facts has been addressed in the past."  Legislative Ethics Commission 
Annual Report 2008, p. 5.  Accessed at  http://www.legethics.state.ny.us/Files/Public_Documents/FINALAR.pdf.  
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 In reporting on the Commission’s statement, the Times Union said that the now defunct 
Legislative Ethics Committee indeed had issued opinions on the topic. 
 

“Legislative aides say that the former committee, now known as the 
commission, rendered opinions on donations to members’ legal defense 
fund.”7  

 
The State’s Gift Ban 
 
 As stated above, we believe the Legislature effectively banned gifts in the form of legal defense 
funds in 2007.   
 
 In 2007, the Legislature enacted significant reforms to the state’s ethics laws, including 
consolidating the Temporary State Commission on Lobbying and the state Ethics Commission into the 
Commission on Public Integrity; creating a new Legislative Ethics Commission with non-legislative 
members to oversee legislative ethical matters; tightening revolving door restrictions; and strengthening 
penalties.  (See Chapter 14. L. 2007.)  The 2007 Ethics Law also resolved the different interpretations on 
how to apply the state’s limits on gifts to public officials that existed between the old Lobby 
Commission and the old Legislative Ethics Committee by adopting a tough standard. 
 
 Applicable Public Officers Law and Legislative Law sections, with certain narrowly drawn 
exceptions, now prohibit gifts of more than nominal value being given to public officials, including 
legislators.   
 
 The laws define “gift” broadly, to include all things of value: 
 

“The term "gift" shall mean anything of more than nominal value given to 
a public official in any form including, but not limited to money, service, 
loan, travel, lodging, meals, refreshments, entertainment, discount, 
forbearance, or promise, having a monetary value.”8

 
 The Legislative Law prohibits lobbyist and their clients from giving gifts of more than nominal 
value to public officials, including legislators.  See Legislative Law section 1-m.   
 

The Public Officers Law section 73(5) prohibits state legislators from “indirectly or directly” 
requesting, accepting or receiving:  

 
“. . . any gift having more than a nominal value, whether in the form of 
money, service, loan . . . discount, forbearance or promise, or in any other 
form, under circumstances in which it could reasonably be inferred that 
the gift was intended to influence him, or could reasonably be expected to 
influence him, in the performance of his official duties or was intended as 

                                                 
7 Legislative Ethics Commission Didn’t Advise Monserrate, James M. Odato, Times Union, October 27, 2009.  Accessed at 
http://blog.timesunion.com/capitol/archives/19407/legislative-ethics-commission-didnt-advise-monserrate/.   
8 Legislative Law section 1-c(j).  This definition is tracked in the Public Officers Law prohibition on the receipt of gifts by public officials.  
Public Officers Law section 73 (5).   
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a reward for any official action on his part.  No person shall, directly or 
indirectly, offer or make any such gift to a . . . member of the legislature . . 
. under such circumstances.” 
 

The operative presumption for the Commission must be that gifts given to public officials are 
given under circumstances where the only reasonable inference is that there is an intent to influence.  It 
is suspect to believe that strangers would contribute substantial sums of money to a fund established to 
pay legal fees for the defense of criminal charges resulting from a lawmaker’s purely private conduct.   

 
Moreover, any provisions that may have been formally or informally required or recommended 

by the Legislative Ethics Committee cannot create an adequate firewall between the contributor and the 
beneficiary.  A legal defense fund scheme should not be seen as equivalent to an anonymous donation, 
especially when there is a public servant involved. 

 
If a public official were the beneficiary of a legal defense fund established to defray her/his legal 

bills, such official would, as a practical matter, have knowledge of such arrangement in the course of 
discussing fee arrangements and payment with counsel.  Any reasonably sophisticated client—and 
certainly a public official—could not claim ignorance on the subject of how their substantial legal costs 
were being paid.  Assembling a team to oversee the process ensures that it could not remain secret. 
 
 The Commission must investigate the relevant facts and determine whether a legal defense fund, 
or similar arrangement, was established to benefit Senator Monserrate; the form that any such activities 
took; and the identities of the organizers, stewards and contributors involved in any such arrangement.  
This information, and other details uncovered in the Commission’s investigation, should be made public 
forthwith.  
  
 If, upon investigation, the news articles prove accurate, i.e., that there is or was a defense fund 
established to benefit Senator Monserrate in the form of a trust or some other private mechanism, we 
believe such an arrangement is illegal under the Public Officers Law and void as a matter of public 
policy.9  Such an arrangement would be void as matter of public policy even if it was established 
without the Senator’s active involvement and even if it purportedly operated without his knowledge of 
the identities of the organizers, stewards and contributor(s).10   
 
 
 
 

                                                 
9 New York’s Estates, Powers and Trusts Law section 7-1.4 authorizes the creation of trusts for “any lawful purpose.”  Trusts 
may be created orally or in writing and regardless of whether the creator(s) used particular terms so long as there was an 
intent to create such an instrumentality.  Elyachar y v. Gerel Corporation, 583 F. Supp. 907 (S.D.N.Y, 1984).   
10  In fact, Senator Monserrate’s attorney cast fatal doubt on whether donor anonymity is possible in such cases.  See Big 
Defense Fund for Senator, James M. Odato, Times Union, October 26, 2009.  Moreover, it is beyond dispute that a legal 
defense fund is a gift New York’s well settled common law.  The elements of a valid gift are the 1) intent of a donor to make 
a gift; 2) delivery of the thing given to or for the donee; and 3) acceptance of the gift by the done.  Beaver v. Beaver, 117 
N.Y. 421 (1889).  When a gift is beneficial to the donee, acceptance is implied.  Id.  
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 If the Commission determines that a mechanism has been set up to provide a form of assistance 
to Senator Monserrate, it should take any and all steps to safeguard the integrity of the state’s ethics 
laws, including:  
 

• using the courts to obtain information, requiring that monies be returned to contributors;  
• issuing a clear, binding opinion on the issue; and  
• making appropriate referrals to watchdog agencies and law enforcement officials if 
participants in any such arrangement may have violated state laws, including the limits on gifts 
contained in the Public Officers Law, Legislative Law and the Election Law. 

 
 
 
Sincerely, 
 
 
Dick Dadey, Executive Director 
Citizens Union 
 
Susan Lerner, Executive Director 
Common Cause/NY 
 
Barbara Bartoletti, Legislative Director 
League of Women Voters/N.Y.S. 
 
Blair Horner, Legislative Director 
New York Public Interest Research Group (NYPIRG) 
 
cc: Andrew M. Cuomo, Attorney General of the State of New York 
 Barry Ginsburg, New York State Commission on Public Integrity 
 Commissioners, New York State Board of Elections 
 Senate Ethics Committee (Senators Oppenheimer, Onorato, Lanza, O. Johnson, and Farley) 
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