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Good morning Madam Chairwoman, Mr. Co-Chair and Assemblymembers. I thank 
you for the opportunity to testify today. My name is Peter Wagner and I am an attorney 
and Executive Director of the Prison Policy Initiative. For the last 6 years I have been 
conducting legal and demographic research on how the Census Bureau’s method of 
counting people in prison negatively impacts the political redistricting process. In 2002, I 
wrote a report called Importing Constituents: Prisoners and Political Clout in New York 
which was the first report to quantify the unintentional harm to democracy caused by 
New York State’s practice of drawing legislative district lines based on Census Bureau 
counts of prisoners as residents of the prison town. This July, I co-authored a report that 
examined New York county legislatures response to the inaccurate Census data and to 
measure the dilution of voting power within each county in the state. Notably, we found 5 
counties that have districts that are 20 to 62% prisoners, and thirteen counties that drew 
fair districts by excluding the prison populations from the data used to draw districts.1  

In my testimony at your hearing last October, I addressed the relevant requirements 
of the 14th Amendment and the New York State Constitution which both require that the 
prison population be counted at their home addresses prior to redistricting. The New 
York State Constitution explicitly declares that “no person shall be deemed to have 
gained or lost a residence, by reason of his presence or absence … while confined in any 
public prison.”2 The State Constitution foresaw that Census Bureau’s data could one day 
prove inadequate, requiring the use of the federal census only “in so far as such census 
and the tabulation thereof purport to give the information necessary therefore.”3 The data 
produced by the Census Bureau is not the “information necessary” for New York’s 
redistricting because it does not accurately reflect where in New York its citizens live. 

                                                 
1 Peter Wagner, Meghan Rudy, Ellie Happel and Will Goldberg, Phantom constituents in the Empire State: How 
outdated Census Bureau methodology burdens New York counties, July 18, 2007, available at 
http://www.prisonersofthecensus.org/nycounties/ 
2 N.Y. Const. art. II, § 4. 
3 New York State Const. Article 3, Section 4 
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There are three ways that this problem could be corrected: 

1. The Census Bureau could count people in prison at their home addresses. 

2. The State could adjust the Census data prior to redistricting so that the prison 
population is counted at their home addresses. 

3. As an interim solution, legislative districts could be drawn without the 
inclusion of the prison population. This last option would ideally be enacted 
with the cooperation of the Census Bureau, but New York State could 
subtract the prisoners on its own. 

The best place to change where prisoners are counted in the Census is at the Census 
Bureau, but active intervention by New York is necessary. Given the rapid approach of 
the next census and the stubbornness of the Census bureaucracy, a major change in where 
the Census counts incarcerated people is unlikely for 2010; but the prospects for change 
in 2020 are much better if action is taken soon.  

If New York State wants to use Census Bureau data for redistricting without 
violating the state constitution, the legislature should formally ask the Census Bureau to 
change how it counts prisoners. The Census Bureau considers redistricting to be the 
second most important use of the Census, so the opinion of New York State would carry 
significant weight with the Bureau.  

Last week, State Senator Eric Schneiderman, St. Lawrence County Legislator Tedra 
Cobb, Assemblymember Espaillat and elected officials from around the country sent an 
open letter to the Census Bureau asking for the collection of the home addresses of the 
incarcerated population.4 The letter concludes by asking for the Bureau’s cooperation 
with interim solutions: 

“Should you believe that you cannot implement this request in full prior to 
the next Census, we ask that you implement as an interim solution, the 
recommendation of the National Research Council, and publish a special 
version of the PL94-171 redistricting data file for the prison population. 
Publishing detailed block-level counts of prison populations would empower 
legislators to remove those populations prior to redistricting.” 

The National Research Council recommended that the Census Bureau assess the 
interest of the states in having prisoner counts separately identified in the PL94-171 
Redistricting Data.5 New York State should seize this opportunity to have this problem 
fixed at the federal level by requesting the alternative data set. This request should 

                                                 
4 The text of the Schneiderman/Cobb letter is available at http://www.prisonersofthecensus.org/letter/ 
5 National Research Council, Once, Only Once, and in the Right Place: Residence Rules in the Decennial Census, 
September 2006, p. 250, available at: http://www.prisonersofthecensus.org/na/.  
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happen as soon as possible, before the Census Bureau finalizes its plans for the 2010 
Census. Further, I recommend that you, as individual members of the Assembly, as 
committees and as the Assembly as a whole, join in the Schneiderman/Cobb letter to the 
U.S. Census Bureau. 

But as implied above, New York State is not entirely dependent upon the Census to 
properly count the state’s population. New York could adopt the bill advanced by Senator 
Schneiderman (S1934) and Assemblymember Espaillat (A4537) which would collect the 
home addresses of people in prison and adjust the Census data prior to redistricting. The 
bill is loosely modeled after how Kansas adjusts Census counts of soldiers and students 
to comply with how the Kansas state constitution defines residence. The 
Schneiderman/Espaillat bill requires correctional facilities to submit home address 
information for each incarcerated person to the Board of Elections which will then 
modify the PL94-171 redistricting data to remove incarcerated people from the census 
block where the prison is located and add them to the census block containing their last 
address prior to incarceration. The resulting dataset would reflect where all people in 
New York — including people in prison — legally reside and would be required for use 
in drawing congressional, senate, assembly and county legislative districts. 

If the federal Census fails to act in time, the Schneiderman/Espaillat bill is an 
appropriate solution for New York in 2010.  

Conclusion 

The Census Bureau’s outdated method of assigning residence to people in prison 
creates a large problem for democracy in New York. The problem was left uncorrected in 
the last redistricting cycle because the importance of the issue was discovered only 
shortly before the Census began. Today, we have the benefit of advance notice. If New 
York State immediately begins lobbying the Census Bureau and planning to adjust 
federal Census data, the state will be able to draw districts that give residents near prisons 
and residents far from prisons the same access to government. 

Thank you for the opportunity to participate in your reexamination of the 
redistricting process in New York. I would be happy to answer any questions that you 
may have. 


